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)

~.IiG CLERII

I. CONSENT AGREEMENT

Complainant, the DIl«tor of me CornmuIllue:s and &:0';)"51=5 Dln:;Jon, Uniled Sl:ltes

EnVlll:lIlJIlenlal Prolection Agency, ReglOll 9, ("EPA") and Respondenl Pima Counly Board of

Super"ison on behalf of Pima Vocalional High School (hereafter "Pima County" or

"Respondtnt") seek 10 settle tillS c:lSe and consent 10 the enlry of this Codsau Agreemenl and

Final Order ("CAFO").

A. APPJ.lCABI.E STATI!n:S ANI) REGIJIAIIDNS

This adminisll1lti.'e proceeding is iniliated pursuanl to Section 201 of the Toxic

Substances Cootrol Ac!, IS USc. § 2601, J:l.~ (hereinafter referred 00 as "TSCA" or the

"Atl"), and the Consolidated Rules of Praclice Go"eming the Administrative Assessment of

Ci"il Penallies, 40 C.F R. Part 22

2. Tlus proceedmg mwl\"e'l the Asbeslos Ha;r.ard Emergency Response Act ('"A HERA"),

also kno"n as title IJ on-SCA, and the regulations promulgated th...eunder. Section l03(b) of

TSCA, IS USc. § 2643(b), required the Administrator of EPA 00, among other things,

promulgate regulanons prescnbmg procedures for deterrIllmng whelher asbesoos--<;ontammg

material is presenl in a school building under the authorily of a local educational agency

("LEA ''). SectlOll 203(i) ofTSCA, IS USc. § 2643(;), reqwred the Administralor of EPA to,



among othc:r ihmgs. promulpe rt:gUIaDons neqUlrma NCb LEA 10 deo.elop and lmplemenlllll

asbestos management plan for $d1ooI buildtngs o.mder liS lII.Ilbon~' These regv.latlons an' wdIfied

a 40CfJL P.no 763, Subpart E (!be '"SubpV1 [ <q:ulatiom,

3. Seeum 763 83(8)(2) of the Subpart E rqulanons st:ueslhaJ: an, bulldll181~ or

llCq\llml on or after October 12, 1988, that IS to be used as a scbooI bwldmg$haJ1 be IJlSpecled as

desmbed under paragraphs (a)(3) and (4) of section 763 81 pnor to use as a school bwld'ng. and

that In the e'entthat emergency lISe of at1 ullInspecled bUilding as a school bUlldmg 's necessary.

s",h btuldings shall be mspected ",!hln 30 days after corTtJl1t'OCement of soch use Section

763 93(g)(2) oflhe Subplll1 E regulations pro"c\es that each LEA shall maintain In lIS

admlrustran\'e office. complele, updated cop) of. managemenl plan for each sd\ool ,.,der ,ts

llthranisrratl\e c:ootrol or direction 40 CF R. f 763 93(&)(2). SeoJm 763 93(g)(J)of1be

S\ltIiWt E ~;IlIons proudes!ha each school shall m:tIlIllIIn m its admtm.sttIIJ"e office 3.

complete, updated cop) of the mmagemenl plan for tNt sd>ooI 40 CF R. f 763 93(iX3).

4 Sections 207(a)(l) and 207(8)(3) ofTSCA. 11 U.S C § 26.17(8)(3), pro\ Ides thal-'}'

LEA that fails to condllCt an U1SpectiOO, or flllis 10 de>elop a management plm pursuant to

regulations under SeclLon 203(ij of TSCA, 15 US C § 2643(i), IS liable for 1 cml penalty

Section 207(1) ofTSCA, 15 USC §§ 2647(1). the federal Cml Penat\lcs lnnlltlOll Adjustment

Act of 1990 (lIS amended by \he Debt Collection Impro\emmt Act of 1996),"d the subsequent

Clul Monetai)' Penal!) lnflallon AdjllSImI:I11 Rule, 40 C f R P3I1 19, authonu .. c"il pc::naIty of

(I) not more than S .5.000 for each~'dunng ..tllm 1 \lolaaoo cootmlleS, for noiallORS OIl or

bdln Januar)' Xl. 1997. (2) no! more than S 1"jOO (or each~'dunng ..-blm 1 nollllOO

coalulues. for \lo1ll1lQftS after J..llalY 30. 1997 but Of! or before March 11, 2004, and (3) DOl



more than S 6}OO for each day during which a violation continues, for ,'iolations after March 15,

2"'"

5. Secllon 201(a) ofl'SCA, 15 USc. § 2/W7(a), further provides thai any CIvil penally

shall be assessed and collected In the same manner, and subject to the same provISIOns, as In the

case of civil penalties assessed and collected under Section 16 of TSCA, 15 Usc. § 2615_

Section 16(a)(2)(8) ofTSCA, 15 USc. § 2615(a)(2)(8). reqIDres EPA to take mlo ac<:ounlrne

nature, cireurnslances, extent, and gra,-ily of the ,iolation(s), and, ",-jth respect to the violalor.

abllily to pay, effecl on abilny 10 continue 10 do business, any histol) of prior such violations, the

degree of CUlpabllily, and such other maners llSJusnce may reqwre SealOll 207(a) states thai

any en-il penalt~ collected shall be used~· the LEA 10 comply ""th TSCA Tille II, ",ith any

poruon remamlng unspent to be deposl1ed lOtO the AsbestOl5 Trust Fund, estabhsned pursuanl to

Seclion 5 of the Asbestos Hazard Emergency Response Aet of 1986, codified al 20 USC §

4022. In addmon, S«bon 207(c) ofTSCA, 15 US C. § 2647{c), requires EPA to consider the

sigruficance of the violation, the culpability of the ,iol3\or, including any history of pre"iOIl$

TSCA vlolalJons, the abihty of the violator to pay the penalty. and the abiIlly of the '-lol3\or to

cOllllnue 10 provide educational senices 10 the community

B. AIJIHQRIIY AND PARTIES

6 Rcsp<ll1d""t holds a chancr for Pima VocalJonai H,gh School, ",h'Ch IS an Anzona

Charter 5chool Arizona Charter schools are public, 5tate-funded schools constituted ""thln the

stale of Arizona pUJ1luatllto the Arizona Chaner School Law of 1994 See AriZOI1ll Revised

Stalutes Education Code §15-181 to §15-189 Arizona Charter schools conlrnct ""tlt the Arizona

State Board of Education, the Arizona Stat. Board for Chane. Schools, o' a dlStnct to provide an

education serv,ce.



7. The aulhonty 10 take aetim under S«Ullll 207 ofTSCA, IS l: S C f 2647, IS "ested

In tile AdnumstnIor of EPA f'Admtmm.orj 8} EPA Delegauoo Order ~wnber 12-2-A,

lbIed Mil) II, 1W4. the AdmmIStraIor delepted to 1M Regtonal AdrrurustralOr of EPA Region

LX the awhon~ to eommeru:e .umm.II3lJ,e proceo;llnas underTSCA 8Dd to Sign o;onsCllt

llileelDCIIlS memonall111li setIIements In such proceedings.. B~ EPA Reglllnlll Order Nwnber R9

126O,06A dated May 19, 2m, the Regional AdJT1lnJs!r.l1or of EPA RegIon IX mlelegated 1hJ5

authon~' to the D,rector of the CommUIlllies and Ecosystems DiYISlon. The D,roctor of me

Cornmwlities and Ecosystems Di,ision has the aUlhonly to commence and settle an enforcement

aroon In IhJs mailer

c. CO,\lfl.A!:SAj'STS AU.fGATIO:SS

8 Respmdent bepl ope;mng \be Puna Vocmonal High SdlooI In 2000 Respoodcm

<»oons.leases, orothervoue uses.:IIthe DUnlrnurn, one (I) °sdlool butld1n&° a:s defined to ~oo

202(13) ofTSCA Tide II, IS USC f 2642(13), hl In 40 C F R. §§ 763 83.1oc::ued at 2805 E.

AJo WI:)', Tucson. Anwna. Respond.,rn " a "Local Educanllllal Ag",,~. ("LEA0)' as defined m

Se<;non 202(7) ofTSCA Tille ll, IS U.SC 12642(7),.,d m 4OCFR. If 763 83

9, Sections 203(i) lII1d 20S(d) ofTSCA Title 11, lS USC § 2643(i) and 264S(d), require

that Respondent, pnor to uSIng a bUlldmg as a s..:hooI al\er Cktober 12, 1988, conduct an

UlSpecbon and hal'e del'eloped a ,'a1id asbestns management plat. Section 207(aXl) ofTSCA

Title D, 15 US C § 2647(a)(3). md 40 CF R. § 763 97(a), ma/,;e n unI....flll for Respond.....,10

f.1 10 cmduc:l such UlSpecbOOS IDl de\'e1op such oWl asbestOSIl13l13&CJnenI p/a1, atd prunde that

each sep;In1c fl\ll~ 10 eompl} "'1m =pecllO a smale KbooI bWdtng COIl5IllIJ.es. nolattoo of

S«UQa 207(a)(3)ofTSCA Tide n !fa SIgned swement ofllll an:::hile(:llas been subnuned 10

EPA pursuant SCCllon 763 99(0. 40 C F R. § 763 99(a)(7), then Ibe LEA 15 nOl reqwred to



perform ., inspectJoo

10. On M~ 23.2006, EPA m,-empors mspeo;ud Pum. Vocanonal tush Scbool and~

$dlool",-as wable to lftSeIll 1m AHERA asbeslO5~l plan.. On Ma> 2-1,2006, EPA

,",esugalon &gain 1ll5pK1ed Ibe scbool and "'-ere agllln.mable to obum the $dlooI'$ AHERA

asbes~managemenl p1an_ All of M3). 2006, Respondenl had nOl condUCled lnS~Qons or

submJlled a SlgnW slatemenllO EPA PUl>uanl UCllon 76399(f), 40 C F R_ § 76399(a)(7), nor

had Respondenl d~,eloped such an asbesloS manllllemenl plan for Pima VOCalional High School

I L Respondenl 'iolaled Seclion 207(a)( I) of TSCA Tille 11, 13 US C § 2647(a)(I), by

flllhng to ellher subrnl\ to EPA a qualIfying SIgned SUUemelll or condllCl ., Il15pectJOrl. pW'Suanl

to Secbm 203{b) ofTSCA TIlle U. H USC § 2643(b), -.l ~aDCWt$lhtreunderaI 40 C.F R.

Part 763, Subpart E, for !be sdlool bwIdlOBS referenced In Paragr&lil8 abo\"e

12_ Respmdenl \'ol.aled Sccum207(a)(J) oCTSCA Tide II, 13 L S C § 2647(a)(3), b}

falhng to de\e1op an asbestOll managemenl plan, pursuanl to S«tioo 203(i) oCTSCA Tide IL I~

US C § 2/W3(i). au:! rquianons theretn&:r.-I() C F R. Part 763, Subpart E, for the school

bwldmgs reference<! In Paragraph I abole

p. BESPOj'Wt::rroTS Ap"JlSSIONS

13 To aVOId the dISruption of orderlr educallonal acli lilies and the e.~pensc of protrncted

and costly litigation, Respondcm, in acronlance "'lib 40 CF R. § 21 1fl(b)(2), and fOI the

purpose of tIus proeeccbng, (i) adll1lts lhal EPA has Junsdletion o,'er the subject INlIer of tlus

CAfO and mer Respondent. (II) nenb::,....mats nor derues!he Specific fllCtUlll a11egalJ.ons

CQIltamed In SectIon I.e of tIus CAFO, (Iii) lXlI1SeJIts to aJl. -.II all cmdlllOll5 spectfied ID tIus

CAfO. (iv) agrees to ~', and COIlSerlts In the assessment of, the o\-il adnuru$ll'a&n"c penally

WIder SealCII I E oflbl5 CAFO. (» W3IIe5 llIl)' nallt 10 conlest the a11eganOll5 COrll3Uled ID



SecDon I.e oftlus CAFO, mcludmg but not llltnied to Its righl under SecDon 16(aX2)(A) of

TSCA to request a hearing; and (vi) wai\'es the right to appeal the proposed final order conlained

in this CAFO

£. CO.\lPLlANCE WITH AUERA

14 After EPA's May, 2006 Inspection, Respondent had a management plan prepared and

snbmined this managemenl plan to EPA Within 15 days of the efTecttve date of this CAFO,

RespondCOlt shall certify that IllS m complHmlCe ",th AHERA and Ihe MIERA Subpll!t E

regulations at Pima Vocal1OnaI High School, and provide to EPA an accountmg of the costs

mcurred br Respondent m compl)ing ",th AHERA, mcludlng bUI nOllmlited to acopy of the

invoice "ith an allached copy of the cancelled check for each prOJecl and a copy of the

COl1tract(S) for Ser'o1<:e5. In execunng this CAFO, Respondenl certifies that 11 has compiled "ith

AHERA llIld the AHERA Subpan E regulations at all other facilibes under its control "hll:h are

subject to AHERA reqwrements

15, The submis.ion required to be made PW$U3nt 10 Paragraph 14 of this CAFO shall be

sent by certified mati, mth retum recClpt requested, lO,

Ron nudnya
Tox,cs Office
Communities and Ecosy5tems Division (CED-t)
US, Environmental Protection Agency, RegIon 9
75 Ha",horne Sireel
San Francisco, CalifornIa 94105

All nOIlCes, recordll and submissions reqwred by this CAFO which purport to document

compliance ",th the tenm of this Agreement, shall contarn a Ceruficatton Stalement signed by a

responSIble offiCIal of Respondent, The Certificalion Slatement should be as follow.

I certify under penalty of law thai the informalion conlamed m or accompanYIng this
document is lrue, accurate and complete As to the Idenllfied poruonls] of this document
for which I cannOI pe~onaJly venfy [itsltheir] truth and accuracy, J certify thai, based on
my mqUlry of the person or persons directly responsible for gathering the infQrnlatton, the



mformuon IS true, a=.lJlIlC, and romplete

F. C!\'ILAP\ll"'JSTMUn: Pl:MLD

16. A ~pooden( rortKnts (I) !he assessment ofa penally In tmo amount ofn\O

TIlOl;SA....P FOUR IIIDi"PREP DOLLARS (SUOO), as specilled ID tIu, Par8ifaph as fln.a1

senlermnl and romplfle satisfaction of the cI~ll clanrlS lIpU15t Responden1 anSlng from lIle facts

alleged in SectiOl1 I C ofllle CAfO and lmd~ lIle Act, 115 alleged In SeehOl1 I C, of the CAfO

Complamam and Respondent agree 10 defer actulll pll)'menl of the civil peolllly desen bed in this

paragraph pendIng comphance by Respondent "llll lilt terms ofSe<.:tion I.E of thIS CAfO

B The Responden1 s/lall pay !he full cnd pemI\) amolml InP~ 16.A, lKlIess

~'~llS ..""ed In ..hole or in pan JlU"SIWI11O tIus P.-.graph 16.8 I Iflhe EPA ap~llo,-ed

COSb oCromplIaDee "lth Secuon I E arC' equal (I), or e.:ceed \be a'l.! pma(\) a'l1()U11 In

rar"lJfapb 16.A, the COS" ofcomplIance sh:sIl l"Cpl"Csmt full ~·ment of the penal\). 11K! 00

fwtber payment IS neces~ 2. If lIle eosts ofcompll~ce~ less th3! the a \ll penal\) 3IDOUlII

In~ 16.>\, Respondenl sh.a!1 pay the amounl equal to lIle ci,"il pemI!) 8ITlO-\mtlJllnllS the

EPA apprmed COilIS of compliance, ID heu of the elVll penalty amoWIl

C. Responden1 shall pay any civil penally amQWlt reqwred by Paragraph 16 B within leTI

(10) calendar days of the dille Respond..,1 pro' ,des the final lICcoUlltmg of CO$I$ mCWTed 10 EPA

pursuanllo Paragraph 14 K of this CArO Payment shall be nwk~" easlua's or cerulied meek,

~'abIe10 \be order oflhe -r,-urer oflbe LOlled Stales ofArncnC3." The chect shall stale on

the re-erse SIde, "For Depaul Into lIle Asbes10$ Trust Flmd, 2lI L: S C f 4022" and shaII be

accomparued ~ a CO\f:r leuer Idmnr,"lllg Ill" CAfO, !he dodd: Dumber,.oo Slann& WI

p;1l'meDI is bema made purs....1 (I) Secbon E oftlus AjpeeU16,l Respondent shall mailllle

chect and the leuer br Certified Mall, Return Recelpl Requested to the follO\'llnllllddress



L: S Ec'l~tal Pr«ecUon Agmcy
Headquarters ACC:Ollllllna OperMJons BnodI
AtteIltlCl:l_ AsbestD5 TnI$l FIKld
P 0 80JI 360217M
Pmsburg!t, PA lS251

\\<be:n paylr"Clll IS m31led 10 th~ abo,~ address. Respondenl~l send a~· of the meck and
u.ts/TUuaI tetter 10

a) Reg.onal Heanng Cled,;
Officc of Regional Counsel (ORC-I)
US" En\Hoomentai P'OIecUOll Agency, Region 9
7S Hawlhorne Sl~
Sllll Francisco, California 941 OS

b) Ron Tsochiya
Toxlcs Office
Comml,rnuC:S and Ecos,51.erns DlnSl(lll (CED-4)
US Enmonmc:nw ProIecnCl:l~", IlcgICI1 9
1j Ha",lhorn~Street
San Fnocisco, Call fornla 941M

th~ amounl ofO:-OE IlCSDR£D DOLLARS (SIOO) for each d3y thai plI)'melllLS late Upon

Complllmanfs ",nllen demand, paymenl ~llmmedlalelybec~ dlX lWId p3)able

18. Re:spondent"$ fl1lll,lJc 10 pay in full the <:1 VII !ldmullslrali '"C penally b} 1IS due dale also

may lead to any or all of th~ follo....iog lICUOf\S

a. Thc debl be'na refcrred 10 a credll reportml '&cr>c), a ooll"CIIOll agency, or to th~

Departmenl of Jusu« for film, of a coIlecnon KtlOll m th~ appropnate Ullned Stales DIstrict

Court. 40 C F R. If 13 13. 13.1-1. and 13 3l In an,. such coIlecnoo KtlOll, the \"IlIw!)-, &IOOIZll

~-able by the Cruled Slak5 10. or held by the Unlled SIal.,. for, a per$QIllO satlsfy W debt th~



penon owes the GOIemmelll), which includes, but IS not hmited to, refeml.l to the Intemil

Rel'enue Service for offset agwnst income tax refunds 40 eFR Part 13, Subparts C and H.

c, EPA may (i) suspend or revoke Respondent's licenses or other priYileges; (il) suspend

or diS<:JualifY Respondent from doing busmess "'ith EPA or cngllglng In programs EPA sponsors

or funds, (iii) conven the method ofpayrnent under a grant or contract from an advanced

payment to a reimbursement method, or (iv) re,'oke a grantee's or cootractor's letter-of-credit.

40C.F R. §§ 13 17

19. Issuance ofws CAFO does not constitute a waiYer by EPA of its right to enforce the

tenns of this CAFO or to seek other CIVIl or cnnunal reheffor vlolatioos, If any, of any provision

of federal law nOI specifically settled by this Consent Agreement. Nothing in this CAFO shall

relie\'e Respondent of its duty to comply with all applicable pro\-isions of the Act, rules

promulgated thereunder, and other Federal, state or local Iaws or statutes.

20, The pro\1sions of this CAFO shall be binding on Respondent and on Respondent's

officers, di rectors, employees, agents, scr. ants, authonzed represcntau\'cs, successors, and

asSIgn'l.

21. Except as set forth in Paragraph 18 above, each party shall bear its own costs, fees,

and disbursements in tlus acnon

22, For the purposes of state and federalmcome ta.>:ation, Respondent shall not claim a

deducuon for any civil penalty paymenl made pursuant to this CAFO

23, This Consent Agreement corntitutes the enure agreement between the Respondent

and EPA. thiS Consent Agreement and Fmal Order IS for thc purpose of fully and finally sellhng

the ci\'il claims against Respondent arising from the facts alleged in section I,e of this CAfO

Full payment of the civil penal ty and an) applLcable Ulterest charges or lale fees or penalties as

sct forth in this Consent Agreement and the Final Order shall cons!itUie full settlement and

In N!: Pima Conly &J<ud ofSUp""';'OT>, AHERA Z(J()7, page 9



satisfacuon of CIvIl penalty liability against Respondenl forthe vIOlations alleged m Section LC

OfUllS CAFO

24 In accordance \\~th 40 Cf.R §§ 22.18(bX3) and 22,31(b), the effecuve dale of thIS

CAFO shalJ be the date On which Ihe acwmpanying Final Order, havmg lleen signed by the

Regional Judicial Officer, is filed

25, The Wldersigned representatives of each party to this Consent Agreement certify thal

each is dl,dy aulhom.ed by the party whom he or she represents 10 enter into the lenns and bind

thaI party to il

PIMA COUNTY:

Cc~
Administrator
PlmaCounty

UNITED STATES l:NV1ROI'o~l[NTALPROTECTION AGE"'CY:

ENRIQU ,ANZAi'iILLA
Director, CommUItltie:s and Ecosyslems DiVISion
U.S, EnvIronmental Protection Agency,
Region IX



Il, fiNAL ORDER

IT IS HEREBY ORDERED that thIS Consent Agreement and Final Order be entered and

that Respondent shall comply with the terms set forth in the Consent Agreement and pay the full

CI>11 penally amount as descnbed In the Consent Agreement, unless waIved by EPA In whole or

in pan pursuant to Paragraph 16, in accordance with the terms Set forth in the Consent

Agreement.

Date: ~o~1~/~''-lL!~O~7'--~_ ~ljJ
Steven Jawgle1
RegiOllal Judicial Officer
US EPA, RegJOlI IX



CERTIFICATE OF SERVICE

[ certify that the original and one oopy of the fully executed Consent Agreement and

Final Order Pursuant to 40 C.F.R §§ 22. [) and 22. [8 (Docket No. TSCA-~OO7- 0 0 0 9
against the Pima County Board of Supervisors, was filed this day with the Regional Hearing

Clerk, U.S. EPA. Region IX, 75 Hawthorne Street, San Francisoo, California 94105, and that a

true and oorrect oopy of the same was sent to Respondent at the following address:

C. H. Huckclberry
County Administrator
Pima County Board of Supervisors
130 W. Congress St., 10th Floor
Tucson, AZ 85701

Certified Mail No. 7005 J 110 0002 8247 1193

)

Date SEP 1 8 ZOOI
Regional Hearing Clerk
United States Enviroomental Protecfion Agency. Region IX


